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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

ALAN G. LANCE

May 29, 1997

Cliff Villa Nancy Roberts
Office of Regional Counsel Kutak Rock
U.S. EPA, Region 10. The Omaha Building
1200 Sixth Avenue 1650 Farnam Street
Seattle, WA 98101 Omaha. NE 68102-2186

Tom Greenland
Environmental Counsel
Union Pacific Railroad Company
1416 Dodge Street. Room 830
Omaha, NE 68179-0001

Re; Haul Road MOA

Dear Counsel:

The latest draft of the Memorandum of Agreement regarding the haul road is enclosed for
your review and comment. This draft incorporates changes proposed by Cliff Villa into the previous
draft which was provided by my letter dated May 7, 1997, A copy of Cliffs handwritten change
pages, with some modifications by me, are also enclosed for reference,

Sincerely,

Curt A. Fransen
Deputy Attorney General

CAF/lvh

Enclosure

Natural Resources Division, Environmental Quality Section,
1410 N. Hllton, 2nd Floor, Boise, Idaho 83706-1255

Telephone: (208) 373-0494, FAX; (J>08) 373-0481 US EPA SF

106054<
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MEMORANDUM OF AGREEMENT (MOA)

A. PARTIES

The parties to this MOA include the United States Environmental Protection Agency (EPA)
and the State of Idaho (State) (collectively The Governments), the Union Pacific Railroad Company
(Union Pacific) and the City of Kellogg, Idaho (City).

B. BACKGROUND/FACTS

1. EPA. the State and Union Pacific are parties to a Consent Decree entered September
12, 1995 in United States v. Union Pacific Railroad Co.. Case No. CV95-0152-N-HLR (Consent
Decree). The Consent Decree requires, in part, remediation activities on the Union Pacific Right-of-
Way (ROW) within the Bunker Hill Superfund Site (Site) (approximately seven miles of the Wallace
Branch) in accordance with the Union Pacific Statement of Work (SOW) and Union Pacific Remedial
Action Work Plan (RAW?) attached thereto. Union Pacific is proceeding with remediation activities
in accordance with the Consent Decree.

2. The Governments, through U.S. Army Corps of Engineers contractors, are engaged
in other government financed remediation activities within the Site including the intended removal
of tailings from Smelterville Flats and other areas for placement in the Central Impoundment Area
(CIA) within the Site. The Governments intend to construct and utilize a temporary road on a
portion of the ROW for transport of tailings by truck.

3. The City is engaged in the development of economic and recreational resources within
the Site, including the construction of a recreational trail system within the Union Pacific ROW, The
City is constructing a segment of the recreational trail system in the summer of 1997 pursuant to an
agreement and easement and assistance from Union Pacific and a grant from the Idaho Department
of Transportation. The City intends to pursue grants from the Idaho Department of Parks and
Recreation and other sources to construct additional recreational trail segments within the Union
Pacific ROW.

4. Union Pacific is seeking the issuance of a Certificate of Interim Trail Use ("CITU"),
in conjunction with the Rails to Trails Conservancy, pursuant to the provisions of 16 U.S.C.A.
1247(d) for the branchline between Plummer and Mullan, Idaho (the Wallace Branch), which includes
the ROW within the Site. Union Pacific has temporarily removed rail and ties from part of the ROW
within the Site for cleanup activities in accordance with the Consent Decree but has not abandoned
the Wallace Branch.

C. PURPOSE
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The purposes of this MO A are to facilitate and coordinate the temporary use of a portion of
the Union Pacific ROW by the Governments and their contractors for the construction and operation
of a non-public road to transport tailings by truck; to ensure the completion of remediation
requirements of the Consent Decree, SOW and RAWP on the affected portion; and ̂ facilitate the
City's construction of a trail within the Site and ROW.

D. ACTIONS

1 ,(a) Union Pacific authorizes the Governments and their Contractors to occupy the
ROW between mileposts 64.24 and 65.74 and mileposts 66.44 and 66.67 (Occupied ROW)
from April I, 1997 through November 1, 2000 for the sole purpose of constructing and
utilizing a non-public road to haul tailings by truck to the CIA. Immediately thereafter, but
no later than November 1, 2000, the Governments shall integrate or remove the non-public
road improvements, as appropriate, and perform all other actions upon the Occupied ROW
that are necessary to meet the remediation requirements in the Consent Decree SOW and
RAWP, including placing clean cover material over the areas designated for such cover
according to the 1996 Annual Remedial Action Implementation Plan.

(b) For purposes of the foregoing, the Occupied ROW is defined as :

(1) The entire width of the ROW where a portion has been directly
impacted by the construction and use of the haul road including the constructed road
surface, road shoulders, service roads (used for access by support vehicles), and areas
used for drainage facilities (culverts, drainage ditches, etc.);

(2) The entire width of the ROW where a portion has been directly
impacted by the construction and use of two ROW crossings, by the Governments for
access to the CIA, and two ROW crossings for use by Mine Timber, Inc. in
Smelterville. The crossings for Government use are described as being at or near
milepost 67.0 and 68.04. The crossings for Mine Timber use are described as being
at or near milepost 66.63 and 66.72;

(3) The full width of the ROW within 50 feet of any of the areas described
above; and

(4) Those areas of the ROW; that have been remediated by Union Pacific,
are within 25 feet of the areas described in (3) above, and that have been shown by
Government testtng-Sj^pJj^ko contain concentrations of lead equal to or greater
than 1,000 parts per million in the top twelve inches;|||||||a|t|milin||i.

After final use by the Governments, all areas described above that have not received clean
barrier material to the thickness specified in the Consent Decree, will be tested li^piUfiby
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the Governments for lead concentration levels in the top twelve i
Those areas that exhibit lead concentrations greater than or equal to 1,000 parts per million
in the top twelve inches will receive a clean barrier consistent with the requirements of the
Consent Decree.

(c) To the extent possibl̂ t|>i||L|iaiî |e, the construction and use of the non-public
road shall accommodate the City's construction of the recreational trail on the ROW.
Schedules for the two projects shall be coordinated so as to ensure the City may use any grant
money obtained in accordance with the terms of the grant.

2. Subject to the rights granted to the Governments to temporarily use the ROW, Union
Pacific shall continue to own and control̂ ||t|f|$tl reserving to it, and its successors and assigns,
the right to construct at any and all times and to maintain railroad tracks, fiber optic or signal lines
and facilities, pipe, telephone, and electric pole and wire lines, over, under and across the ROW, in
Such a way as to provide for the Governments' temporary use of the ROW for the purposes specified
in this MOA where reasonably practicable; it being understood that the right so reserved to Union
Pacific, its successors, assigns and grantees, is retained along with the general right of Union Pacific,
its successors, and assigns, to the use of the ROW for any purpose not inconsistent with the
Governments' use of the ROW for the purposes herein described. Notwithstanding the foregoing,
Union Pacific assumes no liability or responsibility as to the Governments' use of the ROW, which
shall be at all times subject to the provisions of Paragraph 4 hereof. Union Pacific reserves for itself,
its successors and assigns, any and all additional rights necessary to comply with a CITU covering
the Wallace Branch and issued pursuant to the provisions of 16 U.S.C.A. 1247(d), it being
understood and agreed that Union Pacific may transfer the ROW in fee to the holder of such a CITU
or any other party, subject to this MOA. The parties specifically agree that this MOA is not a result
of Union Pacific's abandonment of the ROW and it is executed by Union Pacific with this express
reservation, and it is subject to Union Pacific's continuing intent to comply with any CITU issued
under 16 U.S.C.A. 1247(d).

The authorization provided herein is limited to such rights as Union Pacific may have
in the ROW and is granted without warranty, express or implied. No damages shall be recoverable
from Union Pacific because of any dispossession of the Governments or because of failure of, or
defect in, Union Pacific's title.

3. On or before December 31, 1997, Union Pacific shall deposit $204,427.00 in an
escrow account for use by the City as matching funds for grants to construct and maintain
recreational trail segments within the ROW in the Site. This sum of money substantially equals the
direct costs Union Pacific will save by not being required to complete the remediation requirements
set forth in the Consent Decree SOW and RAWP for the ROW segments occupied by the non-public
road. In the event the City does not utilize the escrow account proceeds to construct recreational
trail segments by the end of the year 2000, the account proceeds shall be transferred to the State for
deposit in the Bunker Hill Cleanup Trust Fund Ejestablished by the Trust Fund Declaration of the
State of Idaho dated May 2, 1994 (Attachment M, Consent Decree, United States v. ASARCO. Tnc..
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No. CV94-0207-N-HLR (D. Idaho)) for the purpose of construction, operation and/or maintenance
of recreational trail segments on the Wallace Branch ROW including the ROW within the Site.

5$. EPA shall issue to Union Pacific a Certificate of Completion of the Remedial Action
("Certification") as specified in Section XV of the Consent Decree if (a) Union Pacific has met the
requirements therein applicable to the ROW within the Site other than the remediation requirements
pertaining to the Occupied ROW which have been assumed by and are to be completed by the
Governments pursuant to Paragraph 1 of Section D, and (b) it has complied with the requirements
to deposit $204,427.00 in an escrow account pursuant to Paragraph 3 of Section D of this MOA.
Such Certification shall not be delayed as a result of the construction and use of the non-public road
by the Government.

Following Certification of Completion of the Remedial Action as described in
ParagraphXof this MOA and as specified in Section XV of the Consent Decree, Union Pacific shall
not be liable for releases of hazardous substances that result solely from the Governments' use of the
right of way to transport hazardous substances from areas not on Union Pacific property for
placement in the CIA. This provision does not otherwise modify the United States' Post-Certification
Reservations set forth in Paragraph 87 of the Consent Decree, or the State of Idaho's
Post-Certification Reservations set forth in Paragraph 89 of the Consent Decree.

6|. This MOA shall terminate upon completion by the Governments of their obligations
to remove the private road improvements and complete remediation of the Occupied ROW as set
forth in Paragraph 1 of Section D of this MOA unless sooner terminated, provided however that the
Governments' indemnity obligations hereunder shall survive termination and remain in effect for so
long as necessary to provide the required indemnification.

E. EFFECT OF THIS AGREEMENT ON CONSENT DECREE SOW AND RAW?

This MOA represents a minor modification to the RAWP, and shall not be construed to
materially alter the SOW. In any action to enforce the terms of the Consent Decree, such Consent
Decree shall be interpreted by the parties consistently with the RAWP, as modified by this MOA,
giving full effect to both the Consent Decree and the RAWP as modified. Nothing in this MOA shall
be construed to alter the rights and obligations established by the Administrative Order Directing
Compliance with Request for Access, Docket No. 10-96-0082-CERCLA (Sept. 3, 1996). Nothing
in this MOA shall create any rights or obligations for any person not a party to this MOA.
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RANDALL F. SMITH, DIRECTOR Date
U.S. Environmental Protection Agency, Region X
Office of Environmental Cleanup

WALLACE N. CORY, P.E., ADMINISTRATOR Date
Idaho Department of Health and Welfare
Division of Environmental Quality
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C. PURPOSE

The purposes of this MOA are to facilitate and coordinate the temporary use of a ponion of
the Uition Pacific ROW by the Governments and iheir contractors for the consimaiun a#d operation
of a non-public road to transport tailings by truck; to ensure the compleiiun j^t.reijicdiation
requirements of the Consent Decree, SOW and KAWP on the affected ywnJoiijyandTfacJIitate the
City's construction of a trail v/ithin the Site snd ROW.

D. ACTIONS

1 .|ijji IInion Pacific authorizes (.lie Governments and ihcir Contractors to occupy the
KUW betweenmileposts$$11 andHfjjjji,andmllcposts;&$x<|$; and|||||(Occupied KGW)
from ApriJ 1, 1997 througfi November 1,1999 2§$|:jfor the sole purpose of constructing and
utilizing a non-public road (o haul tailings by truck to the CIA, Immediately thereafter, but
no later than Novembci ^-t^S^IQf., the GovemincntE shall integrate or remove the
non-public road improvements, as appropriate, and perform all other actions upon the
Occupied ROW that are necessary to meet the remediation requirements in the Consent
Decree SOW and ZVAWP, including placing clean cover material over the areas
for such cover according to the 1996 Annual Remedial Action Implementation Pl<ui,

islSÎ HEilS^̂ l̂ffiliî i
m^^s^^t^^^^i^^ssi^^^^y^^^

^̂ î ^S^̂ liMB^̂ S^S^̂ o î̂ î

~_.,.,,T1.™_J8|8P^̂ )8S^̂^i^^^^i^^i^^^'M^^^M^^Mr
^C.s—^''^A'^'^'rh^^f-J^ili^'Vjcl^'V.V.JJrTtiH'I'D.V'L'A!V _ & _x* . . f*n^. _ j.^^^^

"""t tff s«44-
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To the cxt<Mk,J£gsiyev4{re consmirtinn and use of the non-f1 ftifjlf privstc-road
sliall accommodate the City's construction ot'ihe recreational trail on the ROW. Schedules
for the two projects shall be coordinated so as to ensure the City may use any grant money
obtained in accordance with the teriinj.nfthe grant.

2. Subject to the rights gr^^p-Wie Governments lu temporarily use the ROW, Union
Pacific shal] continue to own and f.ontrol^ reserving to it, and irs successors and assigns, the right
to construct at any and all times and to maintain imlioad tracks, fiber optic or signal lines Rtid
facilities, pipe, telephone, and electric pole and wite lines, over, under and across the ROW, in such
a way as to provide for the Governments' temporary use of 'he ROW for the purposes specified in
this MOA where reasonably practicable, it being understood that the right so reserved to Union
Pacific., its successors, assigns and grantees, is retained along with the general right of Union Pacific,
its successors, and assigns, to ilie use of the ROW for any purpose not inconsistent wjih the
Governments' use of the ROW few the purposes herein described. Notwithstanding the foregoing,
Union Pacific assumes no liability or responsibility as to the Governments' use of the ROW, which
shall be at all times subject to the provisions of Paragraph 4 hereof. Union Pacific reserves for itself,
its successors and assigns, any and all additional rights necessary rr> comply with a CITU covering
ihe Wallace Branch and issued pursuant to the provisions nf 16 U.S.C.A. 1247(u"), it being
uiidcisiood and agreed that Union Pacific may transfer the ROW in fee to the holder ufsuch a CITU
CH" any other party, subject to this MOA.. The parties specifically agree that this MOA is not a result
of Union Pacific's abandonment of the ROW anrl it is executed by Union Pacific with this express
reservation, and it is subject to Union Pacific's continuing intent to comply with any CITU issued
under 16 U.S.C.A. 1247(d).

The authorization provided herein is limited lu sui;li rights us Union Pncifip may have
in the ROW and is granted without warranty, express or implied. No damages ahull be recoverable
from Union Pacific because of any dispossession of Ific Governments or because of failure of, or
defect in, Union Pacific's titte

3. On or hcfore |̂geni^ii 1997, Union Pacific shall deposit Sf̂ f!$ti| ™ an
escrow ac.counr for use by the City as matching funds for srants to construct anrt maintain
recre-i"'r>nfll trail segments wilhin ihe ROW in the Site. This sum of money substantially equals the
direct costs Union Pacific will save by not being required to complete the remediation requirements
sp.t. forth in the Consent Decree SOW and RAWP for the ROW segments occupied by the non-public
rnad. In the event the City does not utilize the escrow account proceeds to construct recreational
trail Segments by the end uf tlit year 2000, thalfccount proceeds shall he transferred to the State foi
deposit in the Bunker Hill Cleanup Trust Fuiw^st^blished by the Imtf, Fund Declaration of the State
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ofldaho dated May 2, 1994 (Attachment M, Consent Decree, United States v ASAR.CO Inc. No.
CV94-0207-N-HLR (D. Idaho)) for the purpose of construction, operation and/or maintenajitc of
reticaliuual trail segments on the Wallace Branch ROW trie'' irting the ROW •within ihe Silc.

4. ——— The Governments and thtii ccntracd-if* ass llie lisk and shall biUciniijfy and
nAiiiuv&^ \7t*n^tt"in]ft^illv) *<£ vrtilCCl^ aj^ente"W7tr'C^JMv'}/Cv.&( cl^ltUJA aiiu If i^iVrrtli'y 0iJU di l ' I

claims, dcmmulfr, actions,- causes oraciiun, u'lMs, attorney fccti. finc.ii, puialtics, and tAjjuoiti of
whntsocuiti1 ujtiue (Leit-inafte< "Lov.11/ chilli mty fg»uh from, -(d) injury to -ui vic.ath of person^
•* viiOiTisoc v cn (11 tciviuTny^rtttC'-'i i, flj^mts 2nd Cfnpiuy *"***' ^ Umvu 1 ftcittc suicl &i tfw, \j ov finii 1 1 ̂ * rr» , <i?
w^H 35 OTtwr*ucTSOfts^i \vy *OAiQ~ GI Of "\l&jn<i(^ 10 j/f vpti ty vvi i frti o c^( cr ^iTiwi^jyiu^ i no ^*OTii $L* i mi Ati v n
of adjacent piuptrty), o» (<•'•) violation U> the Ouvmmiml uf any Fcderai, Matt. KU lo&al law, legulatkin,
"(jJ ^iiiJtVTi^utj wrt^n $itcrr 1055 jj UUC i\s L/i''inst5~ni~tutlilc

yi J

dune by thu Gov-ciuniciris OH ui ut cunncuUun wrth the noivyubljc

tllC USC "OT" ulv «HWV*pUOliC I ̂ i*3"vSf lO't wuiSrt-mtllfflnS^ LIICii vOllu (iuiO^ S, o^CKili>,

a, patro»5'orinvitees> urby nuj ott^i ]^r\ort; or

i CrtTW^ -tO'VCVlA/il Of Onngnf iWTl iaSSrnrrCCl u^y OI

* *t* flUi Suif" To i*ll.> fVIwA i^i TITfe Iftirtirv 01 iriC v ti jb!3Cllt3 TO

romptly intu itily do any art ui1 woiK foi xvni^fr tlic Guvcr
I i£Orili)'lt3IC \It^i,iH(Vf *,«* t'fJi iVlv/'A,

msw^mmm

f *i ft.) EPA shall issue 10 Union Pacific a Certificate of Completion of the Remedial Action
('"CerjiflCation") as specified in Article f|£jSbj|XV of the Consent Decree if (a) it-|)%i;i'itig;f|ifi|5:jhas
met the requirements therein applicable to ihe ROW within the Site incl u d ing t B?llgj$|j|li the
remediation requirements pertaining to the Occupied ROWjv(jic|j |̂ ĵ̂ 5^5g).̂ '̂&|:̂ g§^ ro
be completed by the Governments ]||&'̂ ^Xf9.:;|î |̂ lp!̂ .'6fiS^cfipti:-ltj and (h) it. has complied with
the i ei|uii cwcms to deposit J î®i§9^ »n an escrow account pursuant r.n Paragraph 3 of Section
D oflliisMOA. Such Certification shall not be delayed as a re.snl» of the construction and use of llie
non-public road by the Government. / " ———• - -—-——— ———" "
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This MOA shall terminate upon completion hy the Governments of ilicU1 obligations
toVsniove the private road improvements and complete remediation of the Occupied ROW as set
forth in Paragraph 1 of Section D of this MOA unifiw sooner terminated, pi ovjjed however that the
Governments' indemnity obligations hereunder shall survive termination and remain in effect for so
long i\3 necessary to provide the retjtiireH indemnification.

E. EFFECT OF THIS AWKF.MENT ON CONSENT DECREE SOW AND RAWP

This MOA represents a minor modification to the RAWP, and shall not be construed to
materially altar the SOW. In any action lo enforce the terms of the Consent Decree, such Consent
IJecree shall be interpreted by the panics consistently with the RAWP, as modified by this MOA,
giving full effect to both the Consent Decree and the RAWP as modified. Nothing in this MOA Shall
be construed to alter tlic lights and obligntions established by the Administrative Order Directing
Compliance with Request for Access, Docket No, 10-96-0082-CERU.A (Sept. 3, 1996). Nothing
in this MOA shall ci'eate any rights or obligations for any person not a party to this MOA.

?.
\J. S. £n,v;
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Union Pacific M.OA

New psuagraph # 6:

Tliruughout the Governments' occupancy of the ROW, I Inion Pacific shall nui be liable to third
parlies for any damages caused by acts of the Governments nr their contractors. In this regard,
die Paitics recognize the applicability of Section H.6, bvsiiTance-Liabiliiy to Tliiid Parties, of
Department of Army Contract W68 94-D-OOOS.


